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1. Introduction:

The issuing of Medical Certificates of Fitness has been a contentious issue for many
years. SASOHN has now obtained a legal opinion on this matter and issues the following
position paper. The objective of the position paper is to advise SASOHN’s members of
the requirements of legislation regarding the Medical Certificate of Fitness as well as to

make members aware of possible consequences if legislation is contravened.

The position paper addresses the following:

e interpretation of certain aspects of the Occupational Health and Safety Act No. 85 of
1993 ("the OHSA") in so far as the rights and obligations of an Occupational Medicine

Practitioner and an Occupational Health Practitioner are concerned;

e whether or not a certificate of fitness may be signed by a Registered Nurse in
circumstances where the legislation requires the signature of such a certificate by a

Medical Practitioner; and

e the legal and ethical implications in circumstances where a Registered Nurse has
performed an examination on an employee and a Medical Practitioner signs the
Certificate of Fitness in respect of that examination but where the Medical Practitioner

has not consulted with the employee.

2. The OHSA

a. The OHSA draws a distinction between an Occupational Medicine Practitioner (OMP)
and an Occupational Health Practitioner (OHP). The fundamental difference
between these two types of practitioners lies in the qualifications that these
practitioners each hold. Therefore, an OHP may include a registered and qualified
Nurse but an OMP refers only to a professional registered as such in terms of the

provisions of the Health Professions Act No. 56 of 1974 ("the HPA").

b. Any reference in any legislation or regulation to an OMP is a reference to a

person -

(i) who is admitted and qualified as a Medical Practitioner in terms of the

provisions of the HPA; and

(i) whose qualification and speciality in occupational medicine is recognised by

and registered with the Health Professions Council of South Africa.

c. The reference to an OHP is a reference to a person who holds the qualification
concerned in occupational health and who is recognised as holding a qualification
recognised by the Health Professions Council of South Africa or the South African

Nursing Council, as it was then, in terms of the Nursing Act No. 50 of 1978.
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3. Signing of the Certificate of Fitness

a. The provisions of the OHSA and the regulations and legislation referred to in the
attached tables are clear.

b. The issue is one of procedure and not necessarily of qualification. Therefore,
where the OHSA requires that a particular person performs a particular function,
then it is that person who must perform that function especially where the OHSA
does not give or allow any discretion to the parties concerned to change the
process.

c. Consequently, where the OHSA states that a particular person shall perform a
particular function, then only that person may perform the function. Unless the
OHSA or any one or more of the regulations promulgated in terms of the OHSA
allow that person to delegate or subcontract his or her duties to another person,
such a deviation from the legislative process is not permitted.

4. Legal and ethical implications

a. In so far as any report is signed by an OMP in circumstances where he or she
should have provided certain services to an employee but has not done so and, in
turn, relies on an OHP for information in respect of such an employee, then there is
arguably a contravention of the OHSA in so far as the incorrect person has
performed a task, duty or obligation legally reserved for another person.
Accordingly, any contravention of the OHSA may lead to the enforcement of
penalties and special orders of court in terms of section 38 of the OHSA. Such a
contravention may, in addition, expose a practitioner to disciplinary and criminal
proceedings.

b. In this regard, it is considered to be an offence under the OHSA to record or make
any statement in a document that is false in any material respect, refuse or fail to
comply to the best of one's ability with any requirement or request made by an
inspector or wilfully or recklessly do anything at a workplace or in connection with
the use of plant or machinery that threatens the health or safety of any person.

5. Conclusions
Taking the above into consideration:
a. only those functions legally assigned to an OHP in terms of the OHSA may be
performed by him or her. In circumstances where the law states that a certificate
of fitness must be signed by an OMP, then an OMP must sign the certificate and no

one else;

b. an OMP is a medical professional registered with the Health Professions Council of
South Africa;

National Office: PO Box 18793, Sunward Park, 1470, Tel +27 (11) 892 3174, Fax +27 (11) 892 5355
Email sasohnoffice@mweb.co.za



THE QUTH AFRICaAaN SOCLETY
QOF -OC CUPATIONAL HEALTH
NURSING PRACTITIONERS

S. Kruger
SASOHN President
sasohn@mweb.co.za

c. an OHP is a person who holds an occupational health qualification, which is
recognised as such a qualification by the Health Professions Council of South Africa
or the South African Nursing Council as it was then in terms of the Nursing Act No.
50 of 1978;

d. whilst an OHP may complete certain tests, including audiograms and spirometry,
the OHP must send those results to an OMP who will then determine the fitness of
the employee concerned. Kindly note that all tests and analyses performed by an
OHP must accompany the employee upon his or her visit to the OMP prior to the
OMP declaring the employee to be fit or not. In this regard, we refer you to the
legislation referred to in tables "A" and "B" attached to this document;

e. ethical and legal consequences may certainly be visited upon any person who
conducts him or herself in contravention of the OHSA.

. SASOHN Professional Indemnity Insurance

SASOHN members must please note that any member who has a claim against
him/her arising from signing a certificate of fitness, will not be covered under the
SASOHN professional indemnity where legislation expressly required an Occupational
Medical Practitioner to perform such a function at the time the claim arose.

National Office: PO Box 18793, Sunward Park, 1470, Tel +27 (11) 892 3174, Fax +27 (11) 892 5355
Email sasohnoffice@mweb.co.za



THE
F
NURSING

S LET H

OCCUPATIONAL

AFRICAN SQCIETY

HEALT H

PRACTITIONER'S

S. Kruger
SASOHN President
sasohn@mweb.co.za

TABLE A — REGULATIONS PROMULGATED IN TERMS OF THE OCCUPATIONAL HEALTH AND SAFETY

ACT NO. 85 OF 1993

REGULATION & TITLE

PARTY TO PERFORM FUNCTION

Environmental Regulations for Workplaces,
GNR2281 dated 16 October 1987 : Thermal
Requirements (cold)

Medical practitioner or Registered Nurse in
accordance with a protocol prescribed by the
Medical Practitioner

Environmental Regulations for Workplaces,
GNR2281 dated 16 October 1987 : Thermal
Requirements (hot)

As stated above

Asbestos Regulations, GNR155, dated 10 February
2002

Occupational Medical Practitioner (OMP)

The only function that the OHP may fulfil is as
set out in Regulation 9(2)(a), being conducting
an initial health evaluation, but no other
function is permitted.

Construction Regulations, GNR1010, dated 18 July | OMP
2003 (cranes)

Construction Regulations, GNR1010, dated 18 July | OMP
2003 (construction vehicles and mobile plants)
Construction Regulations, GNR1010, dated 18 July | OMP
2003 (suspended platforms)

Diving Regulations GNR10, dated 11 January 2002 | OMP

Hazardous Biological Agents Regulations,
GNR1390, dated 27 December 2001

OHP subject to the OHP carrying out tests and
examinations for the purposes of the
Regulations in accordance with the protocol
determined by an OMP

Hazardous Chemical Substance Regulations, GNR
1179 dated 25 August 1995 (7)

OHP recommends relevant medical
surveillance. Employer may call upon OMP to
ratify (approve, endorse, confirm consent or
authorize) appropriateness of such a
recommendation. OMP must complete the
certificate of fitness/unfit.

Lead Regulations, GNR236, dated 28 February
2002

OMP
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Noise Induced Hearing Loss Regulations, GNR307,
dated 7 March 2003

OMP or a person registered with an
appropriate audiometric technique
qualification with the South African Society for
Occupational Health Nursing (SASOHN)

TABLE B — OTHER LEGISLATION

REGULATION OR LEGISLATION & TITLE

PARTY TO PERFORM FUNCTION

Mine Health and Safety Act No. 29 of 1996, as OMP
amended — establishing a system of medical

surveillance

Mine Health and Safety Act No. 29 of 1996, as OMP

amended — exit certificates in terms of section 17

National Road Traffic Act No. 93 of 1996, more
particularly, the National Road Traffic Regulations
GNR225, dated 17 March 2000, as amended —
manner of application for learner's license

OMP or Medical Practitioner

National Road Traffic Act No. 93 of 1996, more
particularly, the National Road Traffic Regulations
GNR225, dated 17 March 2000, as amended —
fitness of drivers

Medical Practitioner or OHP

National Road Traffic Act No. 93 of 1996, more
particularly, the National Road Traffic Regulations
GNR225, dated 17 March 2000, as amended —
disqualification from obtaining professional driving
permit

Medical Practitioner or OHP

National Road Traffic Act No. 93 of 1996, more
particularly, the National Road Traffic Regulations
GNR225, dated 17 March 2000, as amended —
application for professional driving permit

Medical Practitioner
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